criminal procedure rule committee

CRIMINAL PROCEDURE RULES PART 17: EXTRADITION
APPEAL TO THE HIGH COURT
Invitation to comment on proposed new rules

Introduction
1. The Criminal Procedure Rule Committee is considering a proposal to make new rules about appeal to the High Court in extradition cases. The Rule Committee is the body appointed under section 70 of the Courts Act 2003 to make rules governing the practice and procedure to be followed in the criminal courts. The rules currently in force are the Criminal Procedure Rules 2013, which came into force on 7th October, 2013. Information about the Committee and about the Rules may be found on the website of the Ministry of Justice at:

http://www.justice.gov.uk/courts/procedure-rules/criminal
2. The Rule Committee would be especially grateful for the views of those to whom this invitation has been addressed, namely the Chief Magistrate and other extradition judges; the Master, deputy Master and staff of the Administrative Court Office; the Crown Prosecution Service, as presenters of most extradition requests; the National Crime Agency, whose officers execute many such requests; the Law Society, the Criminal Bar Association and the Extradition Lawyers’ Association, as representatives of legal practitioners; and the Home Office, as the department responsible for advising ministers on extradition matters. The Committee would welcome, too, the views of any others whom those consulted may know to have an interest in the subject matter of this proposal.
3. With this invitation are copies of:

(a) the proposed amendments to Part 17 (Extradition) of the Criminal Procedure Rules (new rules 17.17 to 17.29);
(b) proposed consequential amendments to Part 2 of the Criminal Procedure Rules (Understanding and applying the Rules); and
(c) proposed consequential amendments to Part 4 of the Criminal Procedure Rules (Service of documents).

4. The Committee invites comments on the proposal generally, or on any aspect of it. Three questions that those consulted are asked to consider in particular appear at paragraph 38. Please reply to the Criminal Procedure Rule Committee secretariat at the Ministry of Justice by Friday 18th April, 2014. Responses by email may be sent to: CriminalProcedureRuleEnquiries@justice.gsi.gov.uk.
5. Although the Committee does not intend to publish a list of those who comment, or the content of their comments, respondents are asked to bear in mind that responses will be treated as public documents in accordance with the Freedom of Information Act 2000 and may be made available to enquirers on request.
Background
6. Part 17 of the Criminal Procedure Rules now supplies procedure rules for the magistrates’ court which supplement Parts 1 and 2 of the Extradition Act 2003. The rules were introduced recently, in the Criminal Procedure Rules 2013, following discussion and consultation by the Committee between December, 2012, and May, 2013.

7. Part 12 of the Anti-social Behaviour, Crime and Policing Bill, presently before Parliament, contains clauses which, if enacted, would amend the Extradition Act 2003: among other things, by requiring an appellant to the High Court against an extradition decision to obtain the High Court’s permission to appeal, and by allowing the High Court to extend a defendant’s time within which to appeal. In addition, the Bill would amend the Civil Procedure Act 1997 and the Courts Act 2003 so as to allow the Criminal Procedure Rules to govern procedure in the High Court in proceedings under the Extradition Act 2003, and to supply the procedure supplementing an application to a Circuit judge for a production order or a search warrant under that Act. The accompanying draft appeal procedure rules would be made in the exercise of that new power.
Features of the proposed rules

Location

8. Given that the draft new rules would deal with a species of appeal peculiar to extradition cases, the Rule Committee proposes that they be placed adjacent to the current extradition rules, in a new Section of Part 17, rather than in a separate Part in the Appeals division of the Criminal Procedure Rules.
 The rules in Section 2 of the accompanying amended Part 17 reproduce in their entirety the corresponding current Part 17 rules, and new rules 17.1 and 17.2 also reproduce current rules, all with only such amendments as are required to correct cross-references and to accommodate the proposed new appeal rules.

Derivation of the draft rules
9. Much of the substance of the proposed new rules has been taken directly from the Civil Procedure Rules that presently apply
: not least because those rules contain a coherent and established procedure that the Committee understands in most respects to work well. However, the CPR regime depends on the application of other rules within the Civil Procedure Rules, including those about case management and costs; and the Civil Procedure Rules, and associated Practice Directions, are designed to accommodate a number of other rights of appeal with which the Criminal Procedure Rules will not be concerned. Moreover, the Criminal Procedure Rule Committee believes that consistency of expression with comparable Criminal Procedure Rules (those governing appeal from magistrates’ courts to the Crown Court, and those governing appeal from the Crown Court to the Court of Appeal, in particular) is a desirable objective, to ensure consistency, and hence to promote certainty of interpretation, within the Criminal Procedure Rules. For all those reasons, the rules now proposed are differently expressed to the Civil Procedure Rules from which they derive.
10. A significant departure from current practice which the draft rules anticipate concerns the so-called ‘issue’ and ‘sealing’ of the appeal notice. Current practice requires submission of the notice to the Fees Office at the Royal Courts of Justice; its endorsement with a receipt for the court fee payable pursuant to section 92 of the Courts Act 2003 and article 3(c) of the Civil Proceedings Fees Order 2008, as amended; its delivery to the Administrative Court Office, where it is ‘filed’ and endorsed with the court seal; and then its service on the respondent and on those others entitled to notice of the appeal: all within the relatively short time available (7 days, where the appeal is under Part 1 of the Extradition Act 2003). The draft new rules, like the Criminal Procedure Rules governing appeal under Part 19 (bail) and under Part 63 (appeal to the Crown Court), allow service of an appeal notice on the relevant court officer and on the respondent and others simultaneously.

11. The antecedent Civil Procedure Rules, and the Criminal Procedure Rules which have been drawn on as models in preparing the proposed new rules, are listed in the following table of derivations:

	New rule no.
	New rule title
	CPR antecedent
	CrimPR model

	17.17
	Exercise of the High Court’s powers
	52.3(6), (7); 52.6; 52.16;

PD 52D 3.5
	17.3, 63.7, 63.9, 65.3, 65.6(4)

	17.18
	Case management in the High Court
	52.3
	65.2

	17.19
	Service of appeal notice
	52.4; PD 52D 3.4, 21.1(2), (3)(d), 21.12
	63.2, 68.2

	17.20
	Form of appeal notice
	52.4; PD 52D 21.1(3)(b)
	63.3, 68.3

	17.21
	Respondent’s notice
	52.5
	68.6

	17.22
	Renewing an application for permission to appeal
	52.3(4A), (4B), (5)
	65.5

	17.23
	Appeal hearing
	52.11; PD 52D 21.1(3)(c), (4), (9), (10)
	17.6. 17.13

	17.24
	Discontinuing an appeal
	PD 52A 6.1
	63.8

	17.25
	Application for permission to appeal to the Supreme Court
	—
	74.2

	New rule no.
	New rule title
	CPR antecedent
	CrimPR model

	17.26
	Determination of detention pending appeal to the Supreme Court against discharge
	—
	74.3

	17.27
	Declaration of incompatibility with a Convention right
	—
	65.12

	17.28
	Duties of court officers, etc.
	—
	63.4, 63.5, 63.7(2), (3), 65.8, 65.10

	17.29
	Constitution of the High Court
	—
	63.10


Comments on individual rules

12. The Committee hopes that each rule will, for the most part, speak for itself; and that the reason for including the provision which each rule makes will be apparent from the table of derivations in the preceding paragraph and from the statutory provisions referenced by the Notes to the rules. The following few comments are intended to supplement that table and those Notes.

Rule 17.17: Exercise of the High Court’s powers
13. This rule includes provision equivalent to that made commonly by the Criminal Procedure Rules. It includes provision for extending time limits set by the rules, namely rule 17.21 (respondent’s notice: 5 business days), rule 17.22 (renewal of permission application: 5 business days), rule 17.23 (start of appeal hearing: either 40 or 76 days), rule 17.25 (permission to appeal to Supreme Court: orally at once, or within 14 days thereafter in writing) and rule 17.27 (declaration of incompatibility: 21 days). (That provision does not apply to the statutory time limits for giving notice of appeal: as to which, see paragraph 18 beneath.)
14. The rule provides for either party to attend any hearing by ‘live link’: an expression which, for the purposes of Criminal Procedure Rules, is defined by rule 2.2
. As a matter of law, it is doubtful whether secondary legislation, such as Criminal Procedure Rules, alone can supply the authority for such provision. Save in certain circumstances (including those which this rule would codify), physical attendance before the court, in person or at least by a representative, for the purposes of a hearing dispositive of fundamental rights, like the right not to be detained, usually is treated as axiomatic; especially where evidence is to be given.
 In other contexts, Parliament itself has legislated for a defendant’s attendance by live link, including in extradition proceedings in the magistrates’ court.
 No such provision applies to extradition appeal hearings. However, the inherent, common law, powers of the High Court are wide. It need not be inferred that by legislating to allow for live link attendance at some hearings in the magistrates’ court Parliament intended thereby to confine any power of the High Court to authorise attendance by live link. So the Committee assumes that the High Court possesses that power, and that it is proper for the rules to allude to it.

15. The Civil Procedure Rules that refer to the powers of the High Court on granting permission to appeal could be read as if it were those rules themselves that conferred those powers. Given that the powers are of a substantive, jurisdictional, character and the rules are procedural, that seems unlikely to have been the intention. However, the proposed new rules are expressed as exclusively procedural requirements, corresponding with what are understood to be the High Court’s – wide – jurisdictional powers.

Rule 17.18: Case management in the High Court

16. The rule is required by reason of the scope of Part 3 of the Criminal Procedure Rules, which without extension applies only in magistrates’ courts and the Crown Court.

17. Draft rule 17.18(3) derives from CPR rule 52.3(4B). A permission decision almost invariably will be reached without a hearing. There is to be a discrete procedure for a disappointed appellant to challenge an adverse decision (by renewing the application). However, there is to be no opportunity for a disappointed respondent to challenge a permission decision favourable to the appellant. Though a decision to give or to refuse permission to appeal perhaps would not aptly be described as a ‘direction’ within the contemplation of CrimPR rule 3.6, given the current terms of the Civil Procedure Rules it seems prudent to include this draft rule, for the avoidance of doubt. 

Rule 17.19: Service of appeal notice

18. The time limits to which this draft rule refers are statutory. ‘Day’ is not defined for general purposes by the Interpretation Act 1978, nor is it defined for the purposes of the Extradition Act 2003 within that Act. Thus on the face of it the word bears the ordinary meaning of any period of 24 hours, from midnight to the next midnight, and makes no exceptions for weekends, public holidays or any other day on which a court office may be closed. However, in Mucelli v Government of Albania, Moulai v Deputy Public Prosecutor in Creteil, France [2009] UKHL 2, the House of Lords considered the application of the statutory time limits for appeal under the Extradition Act 2003 and concluded that where such a time limit expires on such a day then an appeal notice will be validly served if service is effected at any time during the first succeeding day on which the court office is open. Since that decision itself supplies an authoritative interpretation of the statutory provisions to which the rule refers, it is not thought appropriate, or even perhaps lawful, to codify that decision, and hence gloss the statute, in the rules. In any event, if the Anti-social Behaviour, Crime and Policing Bill is enacted, then under sections 26, 103 and 108 of the Extradition Act 2003, as then amended, an appellant defendant (though not an appellant requesting state) may be able to secure, in effect, an extension of time within which to appeal.
19. In combination, sections 103(1), (5), (9) and 108(1), (4) allow for an appeal by the defendant against an order by the magistrates’ court under Part 2 of the Act referring the case to the Secretary of State for potential extradition, and allow separately for appeal by the defendant against an extradition order by the Secretary of State; but impose a single time limit, for either type of appeal, which expires only after the Secretary of State has reached a decision. The legislation thus avoids compelling a defendant promptly to bring an appeal against an adverse decision by the magistrate where a favourable decision by the Secretary of State may render that appeal nugatory. However, where an appeal is brought by the requesting territory against an order for discharge by the magistrates’ court under Part 2 of the Act, the time for appeal begins at once, because that decision by the magistrate requires no endorsement by the Secretary of State.

Rule 17.20: Form of appeal notice

20. In accordance with the convention established elsewhere in the Criminal Procedure Rules, the procedural requirements for the content of the notice are intended to reflect the substantive statutory criteria which the appellant, and the High Court, must address.

21. The Extradition Act 2003 prescribes no condition precedent for the introduction on appeal of an issue or evidence not considered in the magistrates’ court other than that it was not raised, or available, at the extradition hearing. The Act itself does not require the appellant to explain why that was so. A requirement to that effect has been added, nonetheless, on the footing that the reason why a particular issue was not raised, or evidence introduced, may be pertinent to the court’s decision to give or refuse permission to appeal.

Rule 17.21: Respondent’s notice

22. CPR rule 52.5 allows, and in some cases requires, a respondent to respond, but makes no mention of what the response should contain. The respondent may be a defendant, resisting an appeal against an order for his or her discharge. The model of the Criminal Procedure Rules that apply in the Court of Appeal has been adopted and slightly simplified.

23. The draft rule imposes a time limit which, as in other corresponding Criminal Procedure Rules requiring service within a week, is expressed as ‘5 business days’: ‘business day’ being defined by CrimPR rule 2.2(1) to exclude weekends and public holidays and which, in relation to service on or by a court officer, by CrimPR rule 4.10(4) excludes any other day on which the court office is closed.

Rule 17.22: Renewing an application for permission to appeal

24. CPR rule 52.3(4), (4A) allows a defendant to renew an application for permission to appeal in the circumstances for which this draft rule provides, and subject to the same limitations: in effect, that there can only ever be one oral hearing of an application, and that an application which is dismissed on the papers as ‘totally without merit’ cannot be renewed.

25. The comments about time limits made above, in relation to draft rule 17.21, apply to this rule, too.

Rule 17.23: Appeal hearing

26. Despite the provision made by CPR rule 52.11(1), which declares that an appeal is limited to review of the decision of the lower court unless the appeal court decides to hold a re-hearing, it is suggested that (a) that rule is subject to contrary statutory provision (see CPR 52.1(4)); (b) the Extradition Act 2003 itself dictates, by necessary inference, the character of the appeal; and (c) even if that were not the case, it is doubtful whether Criminal Procedure Rules of themselves could dictate that character. By defining the extent of the rights of appeal which it creates, it is suggested that the Act confines the High Court to a consideration of whether (i) the magistrates’ court came to the right conclusion on the material placed before it, or (ii) further considerations, or material, would have made a difference. The former is a review. The latter perhaps is not. Fortunately, however, the draft rule need use neither expression.

27. The Extradition Act 2003 requires that, ‘Rules of court must prescribe the period … within which the High Court must begin to hear an appeal’.
 The draft rule imposes the same time limits as those now prescribed by CPR Practice Direction 52D, paragraph 21.1. The comments about time limits made above, in relation to draft rule 17.21, apply to this rule, too.

Rule 17.24: Discontinuing an appeal

Rule 17.25: Application for permission to appeal to the Supreme Court

Rule 17.26: Determination of detention pending appeal to the Supreme Court against discharge

Rule 17.29: Constitution of the High Court

28. There is nothing to add by way of explanation to the derivation table, above, and to the Notes to the rules.

29. The comments about time limits made above, in relation to draft rule 17.21, apply also to these rules.

Rule 17.27: Declaration of incompatibility with a Convention right

30. Of the courts in which procedure is governed by the Criminal Procedure Rules, only the Court of Appeal and the High Court have the power to make such a declaration.

31. The comments about time limits made above, in relation to draft rule 17.21, apply to this rule, too.

Rule 17.28: Duties of court officers

32. It is the responsibility of the parties, not of the Administrative Court Office staff, to gather for the court the relevant material; but there may be advantage in providing formally for court staff to obtain relevant information from their magistrates’ court colleagues, where the High Court requires it.

Amendments to other Criminal Procedure Rules

33. The inclusion in the Criminal Procedure Rules of rules to govern procedure on extradition appeals to the High Court will require the inclusion in Part 2 of the Rules (Understanding and applying the Rules) of a reference to the High Court; and will require also the amendment of rules 4.3 and 4.4 (service by, respectively, handing over a document and by leaving or posting a document), so as to include references to the Administrative Court Office, at which extradition appeals are administered. The text of the proposed amendments accompanies this invitation.
34. In Gercans v Government of Latvia [2008] EWHC 884 (Admin) a Divisional Court doubted that service of an appeal notice by email, instead of by fax, was permitted by the Civil Procedure Rules. Under rule 4.6 of the Criminal Procedure Rules, service by email is permitted unless the person to be served has refused to accept service by that means
35. Although the rules in Part 76 (Costs) are so expressed as already to accommodate costs orders in an extradition case where the defendant is discharged (see rule 76.4: bearing in mind that the definition of ‘court’ will now include the High Court), they will require one small consequential amendment aptly to accommodate costs orders by the High Court under section 60 or 133 of the Extradition Act 2003 (costs where the defendant is to be extradited). The Committee proposes amending rule 76.5(1) as follows:

76.5.— LISTNUM "SEQ1" \l 2 \s 1  This rule applies where the court can order a defendant to pay the prosecutor’s costs if the defendant is—

(a) convicted or found guilty;

(b) dealt with in the Crown Court after committal for sentence there;

(c) dealt with for breach of a sentence; or

(d) in an extradition case—

(i) ordered to be extradited, under Part 1 of the Extradition Act 2003, or
(ii) sent for extradition to the Secretary of State, under Part 2 of that Act, or
(iii) unsuccessful on an appeal by the defendant to the High Court, or on an application by the defendant for permission to appeal from the High Court to the Supreme Court.

Practice directions and forms

36. The Rule Committee believes that any detailed provision for the supply of consolidated bundles of documents and skeleton arguments for the use of the court can appropriately be made by the Criminal Practice Directions.

37. As far as concerns forms of appeal and respondent’s notices, the Committee understands that in the experience of Administrative Court Office staff many appellant defendants are not represented, and many lack fluency in English.
 A form of appeal notice that is as clear and straightforward as possible plainly is desirable; and it must also serve the needs of the Administrative Court Office for information relevant to the administration and determination of the appeal. The Committee expects to recommend such a form to the Lord Chief Justice for him to consider authorising its use with the rules, as soon as the rules are settled.

Questions

38. There are three questions on which the views of those consulted would be appreciated especially:

1) Insofar as these proposed rules preserve established procedures for which the Civil Procedure Rules presently provide, do they preserve the right ones, or should any of the current requirements be changed?

2) In particular, should the new rules preserve the current provision for the dismissal, without an opportunity to renew, an application judged ‘totally without merit’?
3) Do the proposed new rules, read with other existing Criminal Procedure Rules, supply all the procedure that appellants and respondents are likely to require, or are any other rules needed?  If so, about what ?

Criminal Procedure Rule Committee

March, 2014
� Many of those to whom this present invitation is addressed were respondents to the invitation issued then. Their assistance is once more acknowledged with gratitude.


� The Division containing Parts 63 to 75 of the Criminal Procedure Rules.


� The current Part 17 rules will require amendment consequent on other provisions of the Anti-social Behaviour, Crime and Policing Bill. Those amendments are not relevant to this invitation to comment and are not shown in the accompanying draft rules.


� CPR Part 52 (Appeals); CPR Practice Direction 52A, paragraph 6; and CPR Practice Direction 52D, Sections I, II and III and paragraph 21.1.


� ‘‘Live link’ means an arrangement by which a person can see and hear, and be seen and heard by, the court when that person is not in court.’


� See R (S) v Waltham Forest Youth Court [2004] EWHC (Admin) 715, at paragraph 88:


“What seems to me to be conclusive is that Parliament from 1988 onwards, in the statutes to which I have referred above, up to and including the 1999 Act, has sought to provide exclusively for the circumstances in which live link evidence may be utilised in the course of a criminal trial. That statutory regime seems to me to be incompatible with any inherent or common law jurisdiction existing in parallel.”


   However, that conclusion (which the court had reached ‘reluctantly’: it upheld a decision not to allow a vulnerable young defendant to give evidence at trial by live link) was subsequently doubted by Baroness Hale in R (D) v Camberwell Green Youth Court [2005] UKHL 4, and again by a Divisional Court in R (C) v Sevenoaks Youth Court [2009] EWHC (Admin) 3088 when concluding that a vulnerable young defendant could be assisted by an intermediary despite there being no statutory provision to that effect in force.


� Sections 206A to 206C, Extradition Act 2003. Note that they do not apply to the extradition hearing itself.


� The scope of Part 3 is similarly extended to the Court of Appeal by CrimPR rule 65.2.


� Thus a reference to ‘business days’ achieves, in the Criminal Procedure Rules, that which the case of Mucelli (see paragraph 18 above) established in relation to the time limits for appeal under the Extradition Act 2003.


� See section 31, Extradition Act 2003, in relation to a Part 1 appeal, and section 113 in relation to a Part 2 appeal.


� The application of the Criminal Procedure Rules to extradition appeal proceedings in the High Court will mean that the amendments to CrimPR rules 3.8 and 5.4, concerning interpretation, made by the Criminal Procedure (Amendment) Rules 2013, SI 2013/2525, will apply to those proceedings.
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