BEST VALUE TENDERING (BVT)
THE MARKET 
60 years of Legal Aid funding has underpinned the evolution of a complex and sophisticated market in the provision of Legal Aid Services. That market has a rich diversity and is on any view a considerable success, providing national coverage, high levels of client service arising from competition by reputation. The market is the product of thousands of individual entrepreneurial decisions. Solicitors ,risking their own capital and seeking business opportunities and with local knowledge have met demand by choosing settings which try to balance accessibility for clients and access to police stations and courts. Whilst many firms concentrate on providing services to local communities many also, to a larger or lesser degree, have specialities serving geographically dispersed client groups, such as travellers or animal rights or green peace activists or have reputations for particular kinds of work as varied as motoring law, RSPCA prosecutions or terrorist cases. Clients, as with other service industries have a variety of need and knowledge and are guided by word of mouth recommendation and usually in more serious cases a degree of market research, visiting reputational directories, websites and seeking out a wider recommendation referral network. 

This market has worked with administered prices set at very low rates. The Carter Review proposed the idea of tendering in the context of creating a market with fewer and larger firms who would benefit from the economies of scales available through a reduction in the supplier base. 

The present BVT proposals can be seen as the culmination of a process of price cutting. They contain nothing of the Carter model in terms of creating economies of scale and indeed contain proposals specifically to limit growth by restricting the bidding for Duty Solicitors slots to one eighth of any scheme or CJS area. They are brought forward after a decade of price freeze and erosion of value through inflation, reforms which cut magistrates’ court urban payments by rolling up travel and waiting into the standard fee structure with a specific objective of imposing a cut to try and force firms to work more locally and achieve an economy scale, after specific cuts to the value of Very High Cost Cases the bidding for which was effectively at a floor price set by the LSC and after the most radical change ever to Crown Court funding by introducing a mechanistic mathematical formula to determine the values of cases and divorcing time from value. 
To bring forward BVT at a time when the market is still reeling are from these cuts and without their evaluation it is not reasonable. 

The fundamental problem with BVT is that it is a single system which, with its minimum and maximum bid proposals, attempts to straight jacket every firm into a very specific paradigm of localised work without any regard for the diversity of the market as it currently exists and which is a major public good in that it is structured to meet a very diverse client need. The homogenisation of the market that is proposed will, at a stroke, eliminate an enormous amount of expertise, skills and client services simply for the sake of a bureaucratic plan. 

SUSTAINABILITY

Every consultation document and policy pronouncement is framed in terms of sustainability. Nowhere is this term defined but it is often accompanied by expressions like, we must live within our means and there is no more money. Similarly there is often reference to the unparalleled  rise of the Legal Aid budget and the idea that things could not go on as they were. Our response is to say that there is no problem with the Criminal Legal Aid budget. We have made the point many times that the lower crime, police investigation and magistrates’ court representation spend, is utterly predictable, depends entirely on  volume and fluctuates within easily definable parameters. 

With the advent of graduated litigator fees in the crown court and the complete absence of information from the Legal Services Commission no one actually knows what has happened with crown court spend. It is driven by volume and by prosecution behaviour and that spend is now entirely out of the control of the supplier base as it depends completely on a mathematical formula applied to each case.
What is it that is not sustainable about this system, particularly as in the Legal Services Commission strategic plan it does not appear that there is any pressure of rising costs in relation to the Criminal Legal Aid portion of the budget or any overall problem with the budget. 

Another claim frequently made in past years by the LSC has been that there are too many suppliers. This had two features, namely an alleged “over supply” of firms in London and that there were too many small firms leading to strains on the LSC administrative budget. 

There has never been any analysis of supply in London the claim of “over supply” has perhaps been made because of the peculiarities of the Duty Solicitor Scheme structure in London which has allowed individual Duty Solicitors to apply for any police station scheme in the borough in which their office is located or any adjoining borough. There has been no upper limit on a number of 24 hour schemes to which a solicitor can apply as a result of which membership of seven or eight schemes for each individual Duty Solicitor in London is common. The consequences of this is that many schemes appear to be over subscribed in that they are very large numbers of solicitors on each scheme but membership of multiple schemes is a compensatory factor for limited numbers of duties in any specific time period. What is clear is that London is a difficult place to work because it is a huge conurbation and the courts, especially after a series of closures of courts and police stations with the development of fewer charging centres, are much more widely spread than in previous years. The hinterlands of firms in London tend to be very much larger as a result of these factors, namely, the Duty Solicitor Scheme structure, court and police station locations and in addition own client behaviour. The rolling up of travel and waiting has left firms with choices to make about whether to service own clients who are arrested at a distance but there is nothing wrong in leaving firms to make those choices. 

Overheads in London are widely recognise to be higher than anywhere else in the country and the casual abolition of a weighting in respect of London rates within the BVT proposals is a gratuitous further cut. 

What is also true about London is that as the capital city it has firms with niche specialities to a larger degree than elsewhere. It is particularly inappropriate to try an experiment of Best Value Tendering in such a rich diverse and complex legal ecology as London. 
As there is no direct pressure of rising spend in relation to the Criminal Legal Aid budget and it would appear that the number of suppliers and LSC administrative costs are not an issue the goal posts have now been moved. The LSC strategic plan refers to “re-balancing” the spend between crime and civil. No figures are given and no plan articulated nor is it directly said that BVT will enable this re-balancing. Policy incoherence has been a hallmark of the management of the Legal Aid fund by the MOJ and LSC. 

SOCIAL WELFARE LAW

It is now claimed that it is a policy imperative to re-balance Criminal Legal Aid expenditure and Social Welfare Law expenditure. This appears to ignore the fact that a major and necessary portion of the rise in Legal Aid spend was the introduction of face to face advice in the police station via the Police and Criminal Evidence Act 1984. Wide spread police corruption, malpractice, the planting of evidence and false confessions propelled the reform of the investigation procedure through increased professionalization of all parties, technological advance, namely tape recording and the right to Legal Advice and representation were essential guarantees of legal conduct and the integrity of the information gathered for criminal trial purposes. If BVT is not successful in cutting costs then a reduction in scope by the removal of face to face advice is apparently contemplated. This would be outrageous and unacceptable and open the door to the revival of widespread police malpractice. 

What is mythological is the idea that criminal spend has inhibited Social Welfare Law spend. The reality is that the extremely low rates of pay in relation to Social Welfare Law cases inhibits suppliers from establishing Social Welfare Law services. 

The reform of fees to national fixed fees in Welfare Benefits has meant that the LSC now buy even greater quantities of “junk” than they did before. Firms who were doing large scale Welfare Benefit advice for £60 a case were given an extra £100 for each of those cases by the move to average fees of around £164 per case and firms that did quality work at higher prices were penalised. This insane policy which has shifted valuable resources provided by tax payer into the buying of junk is deliberate policy because the object is to purchase more smaller value cases in order to be able to claim at the end of each financial year that more acts of assistance have been provided than the previous year. There is an intentional institutional delusion operative in that claim. 

Therefore it now appears that cuts in Criminal Legal Aid budget are to be used to further fund this deluded policy in the belief that in the recession “more people will be helped”

The other point to make  is that a decade of MOJ/LSC policy has underpinned a series of separations or divorces. At one time many firms who provided private commercial services also provided Legal Aid services. Those firms as a result of a complexity of the bureaucracy and ever decreasing rates of pay have given up Legally Aided portions of their practices. Similarly many firms providing multiple Social Welfare Law services have dropped one service or another and many firms have been encouraged to open crime only practices. 
It is a fragmentation of service which has been driven by the two separate contracting systems for crime and civil work and by the bureaucratization of every area of work. At one time payment was relatively straight forward. It was based on time at low hourly rates but claims were simple. Now in every area of work there is a different complex and ever changing payment structure and this is true of immigration, housing work, family work, welfare benefits, mental health, immigration and soon prison law. Each in turn has become an oasis of complexity and bureaucracy ,consultation papers are always littered with claims about reducing bureaucracy and simplifying procedures but the reality is that the opposite happens and this BVT process stands in the sametradition. 
THE PUBLIC GOOD OF LEGAL AID EXPENDITURE

What surprises us, in the context of “no more money”, is the political failure of the MOJ/LSC to explain the public good which is Legal Aid expenditure. 

At the heart of government policy has been an attempt to tackle social exclusion. Other commentators have referred to the broken society. It has been a feature of government to introduce ever greater criminalisation drawing ever more people within the ambit of “crime” whilst funding an ever greater expansion of the prison population and introducing draconian sentences creating within that prison population a rapidly enlarged sub population of people serving life sentences. Similarly policies such as narrow the  justice gap have driven police forces towards targets and extending a range of penalties and the gathering of fingerprint and DNA has criminalised ever greater numbers. Socially excluded people  are often the objects of that criminalisation andare  the overlapping population who seek housing, welfare benefits, immigration, mental health and family law advice. It is a policy failure to have presided over the unstitching of those services and in particular crime from the rest. 
However, what remains crucial is that there are many millions of people who have been assisted through Legal Aid and in particular by criminal lawyers, who are directly connected therefore to rights. For every pound spent on an individual problem a pound is also spent on the wider societal idea of justice. Legal Aid spend could be seen as an essential glue which reconnects the socially excluded to civil society and the idea of rights and justice and which requires to support that spend a rich diversity of firms who are encouraged by policy and be economic leverage to provide the services that communities need. 

COST DRIVERS

The cost drivers of Legal Aid services are outside of the control of the supplier base. At this point in the debate everyone ought to be familiar with the work of Cape and Moorhead. That research found no evidence to support the idea that costs were driven by suppliers. What they did find was that costs are driven by volume. This is perhaps self-evident but necessary to repeat. 
There are other cost drivers in complex crime, the ever better funded police and prosecuting authorities take advantage of technological developments to produce ever greater masses of evidence, in particular, telephone evidence but also in complex fraud vast quantities of electronic and paper evidence. This is another reflection of the impact of technology producing greater complexity. When the State engages with its citizens through criminal prosecution it is right that the resources for the defence are sufficient to provide substance to the notion of equality of arms. The reform of defence spend has the capacity for degrading that equality of arms, reducing resources available to defence lawyers and diminishing the capacity of defendants to react to the deployment of prosecutor lawyer resources against them. 
FIXED FEES

Fixed fees have been introduced in the police station and a graduated litigator fee structure is in place in relation to the  Crown Court. These fee structures contain risk both for the purchaser and supplier. The impact of risk at the lower level of fee, small cases and police station work, can be managed more or less successfully on both sides. A certain minimum service is provided at the police station by attendance and the risk to the tax payer and purchaser of poor value is relatively small. Having said that it is also true that the non concientous will spend as little time as possible in the police station and what has risen has been a new working arrangement whereby it seems acceptable for the control of the entry of the solicitor to the process to be in the hands of the police. There is a novel agreement about this within a fixed fee structure, namely, that it should be the police’s role to indicate when they are ready for interview and precipitate the journey of the solicitor to the police station. The solicitors become complicit in that arrangement because of the fixed fee and do not wish to spend time in the police station waiting,  or with their client which would in fact be of  value. Police officers are exploiting the situation by allowing time to pass before announcing to the arrested person that they are ready but it will take a long time for the solicitor to arrive. That person having already been detained, perhaps for several hours, is induced to take the option of being interviewed without a solicitor because it will be quicker. This type of malpractice is now wide spread and arises through the manipulation of time by police officers who would rather exclude defence representatives from the arena. 
At the higher level of crown court fees risks are much greater. It is in the bizarre nature of those fees that suppliers carry huge risks if they spend a great deal of time preparing a case for trial and for reasons of discontinuance, basis of plea, plea to lesser charges, plea to a part of the indictment and so on that trial does not take place. The collapse of the fee in these circumstances acts a huge deterrent to suppliers to do all the work necessary for trial. 

Similarly the extremely low levels of payment for litigators in respect of work which is disposed of early in the crown court system means that those smaller cases are now being dealt with for substantially less fees than was the case prior to the new system. 

The combination of lower prices and higher risk means an inevitable decline in quality. Not all solicitors will allow their quality to fall and the conscientious may continue, as long as they can, to do the work that needs to be done. Across the peace however fixed fees structures inevitably cause falls in quality. 

BVT, leading to lower prices and threatened for Crown Court cases in due course, will only exacerbate a trend. 
QUALITY

The consultation paper clearly establishes the lowest possible level for quality namely category three on a peer review. Indeed it appears that peer review is to be abandoned altogether as it represents a costly administrative burden for the assessor in relation to any new supplier and its ongoing deployment to ensure quality would also be a costly process. 

It is to be replaced apparently by re-vamped key performance indicators. The purchaser is happy to be deluded in the belief that this system will work in order to avoid the administrative cost and the reality is that across the peace no one will catch up with poor quality. 

There has also been a fundamental problem with every system of quality assessment in that it has always been linked to contract penalties and retribution. This was and is unnecessary. A peer review system ought to be a mentoring and coaching system, which identifies strengths and weakness, which is plugged into a training system and which could therefore uplift standards. 

There can and should be a distinct second process for eliminating suppliers who are unable to take advantage of the coaching and mentoring system to remove them as suppliers. However, lack of funding prevents this kind of positive development.

OWN CLIENTS

Contradictory propositions are put forward in the consultation paper and its annexes with regards to the solicitor client relationship. 
Limiting publicly funded own client work to schemes where a BVT contract is held seems to be an entirely unnecessary and gratuitous attempt to break solicitor own client relationships. 

Elsewhere the value of continuity of representation and the knowledge a solicitor possess of a client through continuity over time is recognised. Indeed the market force of completing by reputation is also made commendably explicit. This is in the context that whilst each firm would be limited to a maximum of one eighth of the Duty Solicitor slots, there is no maximum in relation to the amount of own client work that can be done in the area where the BVT contract is held and indeed firms should seek to build their work through reputation. 

There is absolutely no need to couple publicly funded own client representation to BVT contract areas. To do so breaks linkage, degrades firms business models and will lead to lower levels of client satisfaction. 

The direct effect in relation to client’s with multiple cases across BVT scheme areas is simple chaotic and of no assistance whatsoever to that other important stakeholder, the court. It is common for cases to be collected together in one court for the purpose of sentence and for one solicitor to have control of the entire process and the clear understanding of what is going on which actually often eludes the Crown Prosecution Service or the court. 

MANAGERIAL RESOURCES

Put simply, firms do not have the managerial resources to act in the way which is contemplated by the BVT consultation document. 

Firms are very diverse, but usually very small in business terms, have a limited and usually overstretched managerial capacity  and spend a high proportion of time actually delivering legal services. This is one of the effective outcomes of Legal Aid expenditure, namely, that the money actually delivers services face to face with consumers. 
What firms generally do not have is sophisticated financial modelling, internal accountancy staff or statisticians, with the capacity to write or operate a sophisticated bidding program. 

In London, as the proposals are currently framed, in order to maintain a presence within the 32 BVT scheme areas and therefore to be able to do publicly funded work for own clients, a firm would have to manage 32 simultaneous auctions over a series of bid rounds, moving volumes, changing prices, making exit bids and hoping to achieve an outcome which makes some business sense. 

Frankly, firms do not have this capacity. What they are more likely to do is bid volume and remain in the bidding to whatever price is finally determined and then to try and work or change their business model according to the price outcome. This is the opposite of the model contemplated by the BVT consultation which believes that firms will model their business at certain prices and try to achieve those outcomes. In reality the price outcome will wag  the business and one can foresee that the consequence  may well be eventually its bankcruptcy.

There are a huge range of unknown factors. The consultation refers to pricing in risk and unknown factors. How is a business to do this in reality? There is no known price for factoring in to a bid. 

The Crown Court Litigator Fee system has rendered the management of businesses a lottery. Whereas on a time base system fee earners could be encourage to work harder when doing the work that was necessary and reasonable to do and some track therefore kept of the outcome which would remain certain. In other words if a 100 hours of work had been done a 100 hours would, subject to an audit process, be paid. Under the GLFS System a 100 hours of work may not be paid if the outcome is different from that which was originally anticipated because time does not matter as a value in that system. 

In other words businesses become dependent upon the chance of high value cases appearing. These would involve reasonably lengthy trials with lots of paper and a grave charge. Such a case simply falls from the sky like a golden egg dislodged from the giants grasp by Jack up his beanstalk. In this sense businesses have become impossible to manage. 

The cost of people and time in having to deal with a BVT process is simply untenable. 
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